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RULE 52(a), UTAH RULES OF CIVII , PROCEDURE: 
"Effect, In all actions tried upon the facts 
without a jury or with an advisory jury, the court 
shall find the facts specially and state separately 
its conclusions of law thereon, and judgment shall 
be entered pursuant to Rule 58A; in granting or 
refusing interlocutory injunctions the court shal1 
simil arly set forth the findings of fact and 
conclusions of law which constitute the grounds of 
its action. Requests for findings are not 
necessary for purposes of review, '-Findings of 
fact, whether based on oral or documentary 
evidence, shall not be set aside unl ess clearly 
erroneous, and due regard shall be given to the 
opportunity of the trial court to judge the 
credibility of the witnesses. The findings of a 
master, to the extent that the court adopts them, 
shall be considered as the findings of the court. 
It will be sufficient if the findings of fact and 
ooncXiis ions of law are stated orally and recorded 
in open court following the close of the evidence 
or appear in an opinion or memorandum of decision 
filed by the court.'' The trial court need not enter 
findings of fact and conclusions of law in .rulings 
on motions, except as provided in Rule 41(b). The 
court shall, however, issue a brief written 
statement of the ground for its decision on all 
motions granted under Rules 12(b), 50(a) and (b), 
_"'', ani 59 when the motion is based 01 i more than 
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which gives me prices, the standard prices for conduit 
and wire and other things. 
And then there are other — other suppliers who 
we go to like the fire protection and sound that we go 
to for prices. 
Q. All right. Now, did you follow that procedure with 
respect to the Weber State College job? 
A. Did I do that? 
Q. Follow that procedure. 
A. Yes. 
Q. And did you contact Graybar to get its — its bid as 
to materials? 
A. Yes. 
Q. All right. Now, I'm going to show you what's marked 
for identification as Defendant's Exhibit 5 and ask you 
what that is 
A. 
I 
This is 
(Tenders to the witness.) 
the bill of material 
don't remember whether it was 
mailed to me 
Q. 
A. 
, but I think it was 
I note that the date on that 
Yes. 
(Mr. 
Counsel.) 
Q. 
A. 
It shows 
Yes. 
that Graybar s 
delivered 
mailed. 
is July : 
Stark tenders document to the 
a bid date of July 
55 
20, 1988. 
to me 
L8th, 
Court 
ent me. 
or 
1988. 
and 
1 I b idd ing? 
2 A. I bid Willi i. tin iin I then 1 had t o make o u t one f o r 
2 rhe b id i e p o s i t o r y makes e l e v e n . 
*.
 l
"'
 K
 -> ? - < • ;rake e i t-v- • • b ids? 
^ , Where is the bid depository? 
At AMCOR Pipe Company. 
On 2 th Street about *:,;*. ,;_ j t„ , about 'inun W»~*st "i 
Ar, • oip- office is where? 
•; 1st ha t ai so y ou r nwine -
-*•-.- - nl\.:u\ -.% *- -, that tw be how' many blocks? 
A I tnink it's about t we ; ve t.-1 uc;RS . 
A;
 :/o> r.avp In -• ?re yo*- familiar with the 
ra iirod.a t : t 
A Ye . , It's i !;<i ;nr . i; t r ,-ir •- j, -; i lif r* ' 
stopped, have to qo aror.no 
C- *' <* -v
 5. • I.* * ime Lhe iiiu had to be 
deposited? 
A,. Ten o'clock, 
Q« Arid if the bid is not deposited un t^me, wn^i 
happens to it? 
A. They won't accept it.-
5 8 
19 
20 
21 
22 
23 
24 
C3I. 
1 I Q. And this is your office copy? 
2 A. Yes. This is my office copy. 
3 Q. And so you — you prepared what, eleven of this 
4 form? Eleven in addition to this form? 
5 A. In addition to this one, yes. 
6 Q. And did you have to use eleven envelopes? 
7 A. Yes. 
8 Q. Were they addressed to eleven — or ten contractors? 
9 A. Well, you — you fold this thing so it appears in 
10 the window of the envelopes they furnish. 
11 Q. Okay. 
12 (Mr. Stark tenders exhibit to the Court and Mr. 
13 Jones.) 
14 Q. So you had how many envelopes? 
15 A. Eleven. 
16 Q. Okay. And what did you do with — with these eleven 
17 bid forms in eleven envelopes? What did you actually do 
18 with those? 
19 A. I took them up to AMCOR and turned them in to the 
20 girl there. 
21 Q. And did anything happen as you were on the way out 
22 the door? 
23 A. Kerry Pusey called and said he — I was actually out 
24 ] the door and he called and said he had to change his 
price. 
63 
25 
Q. Okay. Did you get a figure for materi als from 
Graybar that morning? 
A, Yes, 
Q. Explain to Judge Taylor, if you would, please, the 
c i re urns t a n c e s c t- *• n i r 
A . w . • , : . ; - >• HI. I |i>l ii | i r i r c j « ind t h o y s a i , "I 
it wasn't ready. think I probably called a couple ol 
times because : -^  *\= getting impatient. 1 don't like to 
b e l e f t i* • .. - -• HI i"|hl in.ill1, M 
mistakes. 
But then probabl x guess about 9:30, Kerry 
called and gave :> • . * a] 1 f i gured 
and we put it together and sealed the envelopes and 
\ ri r t u d l J y w h a t w e -- - • • 
Q. I *et me . • • * - • • a; *~d 
Defendant's Exhibit - and ask you what mat i^. 
(Tenders exhibit to the w:i tness.) 
A. These ~ tl: lese ar e til: l e s h e e t s I licit I  «I i d t IIIP f m a I 
t a b u l a t i o n s on my q u o t e . 1 a l w a y s l i k e t o do a i l my 
m a t e r i a l and, t h e n \ make a s h e e t l i k e t r . i s s o t h a t I 
don t f o r g e t a n j •.:,,.•:•... 
I f i g u r e d on d e l e t i n g t h e c a b l e t r a y b e c a u s e 
' . a s s :*™e in s t o c k , b u t t h e v d i d n ' t q i v e me a p r i c e s o I 
: i r : -. - * i - j.i r e Ii i * • * r * • ; * ** r >•% \ -d r - - : sed 
Graybar's base price of- $213,000. And 'hen J made a 
1 note of one 7 1/2 KVAR capacitor, and one 5, and two 3 
2 inches because I wanted to be sure that they included 
3 them. And they said they did so there's no notation 
4 there. 
5 And then material is what I figured the material 
6 would be by conduit and wire and boxes and stuff like 
7 that. 
8 And then I made separate notations for fire alarm 
9 and clock and material for the — for that, and tax, but 
10 then I got one price that covered all of them and so I 
11 X'd that out and put one price which included the tax. 
12 And then I — I put that price down. The figure 
13 above there, the 19,919 is the material on — on the 
14 above material, the tax on the above material. 
15 And this price was from Klaus, and they covered 
16 all that. That is $44,750. 
17 And then I put in what I figured my labor was and 
18 the overhead and then the total on the base. 
19 And the second sheet was a real quick recap of 
20 the upgrade, alternate number three, on the parking lot, 
21 which included Graybar's price for the fixtures. And 
22 then what I figured my material was. 
23 Q. Okay. 
24 A. And then I — 
25 J Q. When you — 
60 
I II 
III 
1 3 
I I 
I 1 
l b 
1 i 
J i 
1 9 
•" II 
22 
23 
A That was my price for the alternate. 
Q, When yon qnt; t"hi<", price from Graybar at, you s»iy 
about y;j(J urn I ho juth nl .liiJy, in the morning, who did 
you talk with? 
i' Kerry Pusey. 
"ij IIIii:' q a v e yi M I I li.il t. i q u r e f 
I"I Yes. 
",i Did you have any further discussion with respect 
1 J hi I 1 injure;' 
Did I what? •: 
tKo Have any further discussion with hi m with respect to 
tli.i i i i q u i r e ,J 
A , I told hi in T was going to use it ai id was it all 
right, and he said yes. 
i " k a y * . .. • ; . • ; . ; . • . . ' .•••. •. ,• • '' 
MR. JONES: May I just ask, are we 
going to introduce Exhibi t Number 6 into evidence? 
f \U. STARK: 1 hope so. 
MR, JONES: I just - - he's gone on -• 
beyond the exhibit. 
I lliiivn jin i "IL ' ••" il he wants to submit i tew — 
offer Exhibit Number *• F'm willing to stipulate -• 
liave no objection. 
MR, STARK i I' ( 1 ] i .ke 1 ,i : > do tl lat, Your 
Honor. 
61 
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Q. 
THE COURT: 
MR. JONES: 
MR. STARK: 
It's received. 
Thank you. 
Thank you. 
(By Mr. Stark) So having made your job estimate 
your calculations and having 
he 
do 
A. 
Q. 
talked with Kerry ] 
said he'd do it for you for that price, what 
then? 
Sir, 
Well, 
shown on 
A. 
Q. 
A. 
Six? 
That 
Oh. 
I didn't understand 
r after — after you 
Exhibit 6, what did 
fs this one. 
• 
Pusey 
did < 
made your calculations 
you do then? 
I'm looking at the wrong place. Six. 
Well, I made out my — - the forms the bid 
Yes. 
and 
and 
you 
as 
depository furnishes, totaled it up and sealed them up 
and deposited them. 
Q. Okay. Let me show you what's marked for 
identification as Exhibit 7 and ask what that is. 
(Tenders exhibit to the witness.) 
A. This is a copy of a — one of the bid sheets that 
the — the bid service furnishes. It gives our — my 
base bid and the alternate 3 and then the total. And 
then the information on the — this information on the 
second sheet would have been on the back of the first 
sheet. 
62 
* < - **^^ the first t-iine y~u aav^ ^ ^ » pi*.* ? 
» h i d -1 i\ 
;J ; . ? • ; cumstances on 
bid dao or how Mr hewi^ v * --^  '* * >t price? 
**'• v<i- - - : * .' M?:; i call-; c • 'd 
s l opp* . •.. A * - : • 1 lie 
office at, oh, twenty-live alter J: ! ... :i.e 
receptionist says, will \, i r ;r'«- -:* > ca . I ? Says, we've 
'i * <* nu<i* :.'• ' I 1 eu a couple 
of ti/TK-s and is upset because \e hti ,.J'I .ot his number. 
Will v ,., take i f It's your account. 
Oka , i . - :• • '-r -•- ir.d . f" S M L 
Lewis saying, hey, I've qot t .> h<ive o^ r ..:\i.e: : «r 
this f^: thi^ ]oh. 
A . . - 1 
went :\-?r ano I ^veriooke. ,- * -ver n^ci ijo^e, over 
Poug • liv-'-jr's shoulder to see th «-«?• spread sheet . -as 
s ; i it 
C. Excuse me for interrupting. 
Doug Sullivan, is he on employee of Graybar? 
A. Yes. •. - ' . 
Q. Okay. Go ahead. 
A. Looked over his shoulder, grabbed the price that he 
(9 
had circled and went back over and told Mr. Lewis. 
Q. Okay. At what time was this? 
A. 9:30. 
Q. Okay. Go ahead. 
A. And so while I was talking to him, Doug was on the 
other line, okay, talking to another contractor, talking 
to Taylor Electric, another contractor with this — you 
know, regarding this same job. 
Well, he overhears me. Our — our cubicles are 
close. He overhears me giving Mr. Lewis this $213,400 
price. Okay. So he comes running over and says, hey, 
that's not the right price. He says you — you know, 
he — so what do we do. 
So we go in and ask Bill, Bill Kuykendall, the 
supervisor, the branch manager, hey, Bill, what do we 
do? He says, well, you know, you got to call him back. 
That's wrong. 
So — there was no profit in the job. It was a 
freebie. That was cost. Okay. So we — so I called 
Mr. Lewis back and — at ten to 10:00 and said, Jim, 
hey, that's not my price.. I have got — hey, I've got 
to put $9,000 for profit in that thing. And he says, I 
don't have enough time. You know, it's — it's too 
hectic, this, that and the other. 
I says, well, you know, it's ten to, you can 
19 
(10 
iiifcM ham 11 ', ill | »i i! t i in | I in mi i in t hi1 I 11 i in in | i mi in I i In i1 v i in 1 I HI in 
t h e e x c e p t i o n , T h e y d i d t h a t t o r m e , T h e y p u t t h a t un 
~he b ids , -. • f i l l e d the forms out myself. 
morn l nqi o l I. h i" I»11II 
= ,: •.- jeneral terms there - • for clarification, 
you got some prices from Graybar you testified to, Di d 
t remember exactly ,: * i id h.sve a price 
from Electrical Wholesale. I don't remember when 
So /ou had a price from Electrical Wholesaler is 
~hat right? 
y, Why did you — why did you not use Electrical • 
'Wholesale's price? 
I ! Because the^ were hi gher. /'>;•. : ;; • 
:;) Did you work up a job estimate for Electrical ••.';•• 
Wholesale? 
n III I I in i ! II I d i II II ! 1 1 n i . i t 
I,I Did you work up a • wHIl, d-- . - have any 
documentation to • or any information as to what, that 
pi; ice was g:i \ em \ o you by F, lectrical Wholesale 
on the morning of the 1 » \ ? 
Ju'it wh.it I wrote di.;wn ••.T: r-oin^  papers is all, 
I it i ", nil | i , i Vi» t t i n s i > ( . P ) ^ ; s £ 
87 
A. Yeah. 
Q. Are they here in the courtroom? 
A. Yeah. 
Q. Could we look at those? 
A. If I can find them. 
THE COURT: Go ahead. 
(WHEREUPON, at this time the witness leaves the 
stand and retrieves documentation, after which 
proceedings resume as follows:) 
MR. LEWIS: Give it to him or what? 
MR. STARK: Just take them up there, 
Jim, and do what the Judge tells you to do. 
Q. (By Mr. Jones) Now, you've received some 
documentation? 
A. Oh, this is the wrong one. Sorry. 
MR. JONES: No problem. 
MR. LEWIS: I'm not nervous. 
(WHEREUPON, at this time the witness leaves the 
stand and retrieves documentation, after which 
proceedings resume as follows:) 
Q. (By Mr. Jones) Are those the documentations that 
reflect the price you received on bid day from 
Electrical Wholesale? 
A. Yes. 
Q. Is the price reflected on those documents? 
88 
(12) 
1 A. Yes. 
2 Q. Could you tell me what that price is? 
3 A. Oh, for the gear? For the Ram switch and the IFLDR 
4 switch, the G & W equipment, without oil, was $32,140. 
5 And for the Square D gear only was $47,300. 
6 Q. Okay. Now, I'm confused then. You said this is the 
7 prices that you received on the morning of the bid from 
8 Electrical Wholesale or are these the prices that you 
9 subsequently used to purchase the equipment? 
10 A. Both. 
11 Q. Okay. Do you know, are all the figures represented 
12 there received on the morning of the bid? 
13 A. Yes. I think so. 
14 Q. Well, the two figures you just gave me only total 
15 $79,000 or thereabout. Why didn't you go with that bid 
16 instead of Graybar's if they were over $150,000 
17 different? 
18 A. Because I didn't include the fixtures. 
19 Q. Okay. What — did Electrical Wholesale have a 
20 fixtures price, also? 
21 A. Yes. 
22 Q. What was that? 
23 A. $153,115. 
24 Q. Was there any other price that would have been 
25 included in the bid — the price that Electrical 
89 
1 Wholesale gave you on the morning — 
2 A. That includes alternate three. 
3 Q. And how much is alternate three? 
4 A. On their bid he doesn't say. 
5 Q. Okay. 
6 A. By that time I had alternate three and I didn't 
7 care. 
8 Q. Okay. So those three figures that you gave me total 
9 up to $232,555? 
10 A. Yeah. 
11 Q. Okay. So that included alternate three; is that 
12 correct? 
13 A. Yes. 
14 Q. Could you explain to me what alternate three is? 
15 A. It's the parking lot lighting. 
16 Q. Was that reflected on your bid? 
17 A. Yes. 
18 Q. And alternate three on the bid that you submitted 
19 and is part of Defendant's Exhibit Number 7, could you 
20 read that number for me? (Tenders document to the 
21 witness.) 
22 A. $11,980. 
23 Q. Okay. So the approximate bid that would be 
24 comparable to Graybar Electric's bid on the morning of 
25 the bid, the one you received from Electrical Wholesale, 
90 
(14) 
you'd like. 
that. 
THE COURT; Go ahead. 
MR. JONES: I'll need a calculator. 
THE COURT: You can borrow mine if 
MR. STARK: It's about five. 
MR. JONES: Maybe we'll figure this 
out, Your Honor. 
That's about six percent different. That's .5 — 
.059 difference in the prices. Okay? 
THE COURT: I'm sorry. I —- I was 
momentarily distracted. We had the 232,555 which 
apparently was the Electrical Wholesale, but that 
included the parking lot lighting. 
MR. JONES: That's correct, Your Honor. 
THE COURT: And apparently there was a 
figure given — 
MR. JONES: As I understand it, in the 
Graybar bid they were separated, and in the Electrical 
Wholesale bid they're not separated. 
Okay. So the Electrical Wholesale bid is 
232,555. To get a correct comparison between what 
Graybar bid on the base bid and what Electrical 
Wholesale bid on the base bid, I decided to take 232,555 
and subtract what the cost of material would be from 
94 
(15) 
alternate number three, and subtract that from 
Electrical Wholesale's price. Mr. Lewis testified that 
was 6,520. 
So if the prices were comparable on the base bid 
which is a part of — 
THE COURT: I see. All right. So you 
deducted 6,520. That was the figure you were looking 
for. 
MR. JONES: Right. And the difference 
between the two prices is about 5.9 percent. 
THE COURT: Yeah. 
Q. (By Mr. Jones) Okay. Let's go to the recap that 
was admitted as Defendant's Exhibit Number 20. Do you 
have it there? 
A. No. 
MR. JONES: Can I get Defendant's 
Exhibit Number 20? It's the very last one that was 
submitted. 
THE COURT: Yeah. I'm not sure I've 
got those. 
THE CLERK: I'm sorry. Here it is, 
Your Honor. 
MR. JONES: Here it is. 
Q. (By Mr. Jones) Okay. On that bid you have down on 
the bottom a fifteen percent overhead and profit figure, 
95 
(16 
1 the phone I turned and looked at the clock. 
2 Q» Okay. Why did you wait to leave the office? 
3 A. (No response.) 
4 Q. Let me rephrase the question. 
5 You got the prices from Graybar at 9:30 and you 
6 worked up your bid. Why did you wait until seven — or 
7 six minutes until 10:00 to leave your office? 
8 A. It takes time to prepare eleven bids. You have to 
9 write each one of th^m individually. You have to figure 
10 all the prices, total the whole thing up, figure them 
11 all up. And in addition to that I had an exception that 
12 I had to put on and had to prepare that and get it on 
13 there. And it took three of us hurrying as fast as we 
14 could to get it ready. 
15 We had just barely gotten them in the envelopes 
16 and I started out the door. We were pressed. We 
17 hurried as fast as we could. 
18 Q. So at the day you were preparing these bids — I 
19 believe it's been testified it was July 20th, the day 
20 you prepared these bids — did you have help in your 
21 office? 
22 A. Yes. 
23 Q. And you said it was your wife and your son? 
24 A. Ho. It was my son and another boy, but they didn't 
25 do any of the putting together. They just did the 
86 
UTAH SUB CONTRACTORS BID SERVICE 
1743 WEST ALEXANDER STREET SUITE 101 
SALT LAKE CITY, UTAH 84119 975-0295 
PROJECT: 
DATE: 
PLACE: 
TO: 
PHYSICAL EDUCATION FACILITY W.S.C. 
JULY 20, 1988 3:00 PM 
SALT LAKE CITY, UTAH 
!•&< 
BID SERVICE JOB NO:88-43 
DEPOSITORY CLOSING: 
JULY 20, 1988 10:00 AM 
ADDRESS: 
FROM: 
ADDRESS: 
ADDENDUMS: are acknowledged. 
FOLD HERE - Ih±3-3±de to shew through v/indow envelope. 
We propose to furnish, in accordance with Bid Service Rules and Procedures 
all labor, materials, equipment and applicable taxes necessary to complete 
the Electrical Installation on the above project, as shewn on the drawings 
and described in the specifications and written addendiins, as follows: 
GENERAL AND SUPPLEMENTAL CONDITIONS: as applicable to: 
DIVISION 16 ELECTRICAL 
SECTIONS: 16001 
16070 
16110 
16120 
16135 
16136 
16140 
16145 
16155 
16160 
1617^ 
16180 
16181 
16182 
Electrical General Provisions 
Electrical Connections for Equipment 
Conduit Raceways 
Conductors and Cables 
Electrical Boxes and Fittings 
Supporting Devices 
Wiring Devices 
Busduct 
Motor Starters 
Panelboards 
Motor Circuit and Disconnects 
Overcurrant Protective Devices 
Transformers 
Switchgear and Switchboards 
16183 Motor Control Centers 
16184 Power Factor Correction 
16420 Service Entrance 
16452 Grounding 
16510 Interior and Exterior Building 
Lighting 
16551 Exterior Area Lighting 
.16610 Divergency Electrical System 
16721 Fire Alarm & Detection System 
16740 Telephone System (Raceways) 
16750 Sound System 
16782 Gym Exterior Door Security 
System 
16786 Clock & Program 
16111 Raceway Syston 
BASE BID: * vfl 99y 
ALTERNATE NO: 3 Parking Ground Upgrade $ // 9ft> *y 
NOTE: Concrete Light Pole Bases are included in our Base Bid 4s per Section 16551. 
f?y? 
NOTE: We respectfully point out provisions of the General Conditions relative to 
payment and retention will be expected in our behalf. 
PLEASE SEE OIHER SIDE 
(18) 
THIS BID DOES NOT INCLUDE: 
Bond Premium 
Prorated Cost of Utilities for Construction Purposes 
Temporary Light and Pcwer Facilities 
My Bonding Capicity is adequate for this project. —YES X 
For Bond Verification call J<p % - ) J7 f Cost of Bond / «^»^3> 
Utah Contractors License Number £,f . £ ^ty/ 
DATE SIGNED ") v £~* ~ % 2 COMPANY f ^ £ - ~ t ^ £ £*-> f 
NO 
By Execution of this bid for™, I certify that I have read the Rules and Procedures 
governing the operation of the Utah Sub Contractors Bid Service as revised by Board 
Action May 1987 and all amendments thereto, and agree that I will abide by those Rules 
and Procedures, 
1T2LEPH0NE NUMBER J ?J * 0 j ty *-» SIGNED BY 
gtcttrr***': j?o*> /^r t«^(»M, j^r~j #'<?«», 
Q. About what time was it then? 
A. Seven minutes to 10:00 
Q. And what did he tell you? 
A. Well, he raised that one figure to $222,000, on the 
base. 
Q. What did you respond, if anything? 
A. I told him it was too late. I couldn't change it. 
Q. What did you do? 
A. I went ahead and deposited it. 
Q. Why did you go ahead and deposit it? 
A. Well, I needed the job and I wanted the job and I 
figured that — that he was — had a pretty competitive 
bid and I figured that it would turn out the way it did, 
I took a good guess and I said, well, if it didn't, 
well, I'd just have to do the best I could because I 
needed the work. 
Q. Okay. 
A. And he wasn't that far off anyway. 
Q. And — and what time was it when you got to the bid 
depository and deposited your bid? 
A. I think it was about one minute to 10:00. 
Q. Did they clock you in at one minute to 10:00? 
A. Yes. 
Q. Did you shortly thereafter hear from Kerry Pusey, 
from Graybar? 
64 
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1 change them on the way. There's not enough — you know, 
2 it's not that tough, and that's my price. 
3 Q. Okay. At the 9:30 phone call, the first phone call, 
4 what was the exact discussion between you and Mr. Lewis? 
5 A. Not a lot. Just gave him the price. 
6 Q. Did he ask you if that was the correct price? 
7 A. No. No. 
8 Q. As to the second phone call, did he ever ask 
9 you — when you corrected the price to the higher price, 
10 did he ever ask if that was the correct price or was 
11 going to have you live with the lower price? 
12 A. Is this on the second? 
13 Q. Yeah. 
14 A. Phone call, no* He was upset* He got belligerent 
15 to the point where it wasn't even worth talking to him, 
16 so he hung up. 
17 Q. How long was the second phone call? 
18 A. Maybe thirty seconds. 
19 Q. Okay. So after you gave him the — the corrected 
20 higher price, do you recall what the second price was? 
21 A. Yeah. $222,400. 
22 Q. And what was the first price you gave him at 9:30? 
2 3
 A. $213,400. 
2 4
 Q. Which is a difference of about $9,000? 
2 5
 A. Exactly $9,000. 
20 
allows you fifteen percent overhead and profit. 
Q. But you figured in your bid only five percent? 
A. That's the way you do it. 
Q. And you're trying to — 
A. Ifl — ifl went back to Graybar to ask for a 
change order, they wouldn't figure the overhead at the 
same price they go in at. 
Q. But on your recap you're trying to recover from 
Graybar fifteen percent? 
A. That's right, because they've caused me that much 
trouble, and more. 
Q. Okay. So 3s I understand it — 
A. They'd do the same thing to me if I came back and 
asked for a change ~ or a difference in fixtures. They 
don't — they don't figure their overhead and profit the 
same on a change as they do on the base. 
Q. Okay. Let's go on. You said that there's eleven 
blocks between your home and the bid depository. 
A. Approximately, yes. 
Q. How far would it take you to travel that — how much 
time would it take you to travel that? 
A. I guess it took me six minutes by the time I left 
the office and got in my truck, drove up there and got 
out there and went in and handed it to her. 
Q. Again, I refer you to your deposition on page 26, 
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1 line 14. And the question is, "How far away is it 
2 time-wise?" 
3 Referring to how far away is it from your office 
4 to the bid depository. 
5 And your answer was? 
6 A. "About five minutes, I guess." 
7 Q. Continue. 
8 A. "Maybe it isn't that far. About five minutes, if I 
9 don't get stopped by a train." 
10 Q. Okay. So at most it would be five minutes. 
11 A. I would — I guess it took me six. 
12 Q. Did you leave right after the phone call? 
13 A. Yes. A lot depends on how the traffic light is. 
14 Q. Okay. When you make your bid to be deposited into 
15 the bid depository, do you hand write every single bid 
16 to every single contractor or do you make copies of one 
17 and submit them to all? 
18 A. They send me a form, a blank form sufficient for all 
19 the contractors, plus one for them and plus one for me, 
20 and I fill in the blanks by hand. 
21 Q. Do you make copies? 
22 A. What? 
23 Q. Do you make copies of those? 
24 A. Do I make copies of what? 
25 Q. Of your bids that you submit to your contractors. 
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ELECTRICAL CONTRACTORS 
August 26, 1988 
B i I I KuykendalI 
Branch Manager 
Graybar Electric Supply, Inc. 
2841 South 900 West 
P.O. Box 25718 
Salt Lake City, Utah 84125 
Re: Weber State College, Physical Education Facility. 
Dear Bill, 
1 would like written confirmation of the telephoee call Kerry 
Pusey made to me the other day regarding this project. Also a 
clearer understanding of your reasons. 
The job was to be bid at 10:00 A.M. Earlier, and in time to use 
your price I received a price of $213,400.00. At approximately seven 
minutes to ten, I received another'cal I when he said they had made a 
mistake and the price should be $222,400.00. 
1 told him it was too late for me to open all the bids, change 
the prices, and make it in time to the bid depository. 
When it appeared that I was the low bidder, I received at least 
six calls from him the first week asking when he was going to get an 
order. That he needed to know so that he could go back to the suppliers 
and get some relief. I told him I did not have a contract and couldn't 
give him an order until I did. 
This week he was in again asking for the order. I told him to go 
ahead. The next day he called and said you wouldn't let him take the 
order because the price was too low. He said nothing about even honor-
ing his higher price. 
When he called I had several other people in my office and was 
unable to discuss it with him. Since then I have not been able to contact 
Another thing I would like resolved h-W the cgoi di due me for a 
starter coil I had to return because he shipped the wrong voltage and 1 
had to replace it. This was true of several of them. Before he got me 
credit for the others I got two letters from yoar credit manager. Each 
time, and several times, Kerry promised he would get it cleared up. I 
did not realize your Credit department had been moved to Las Vegas, so 
I codildn't understand why Kerry couldn't walk over to Skip's desk and 
get it straightened out. The account has been "past due" because of this 
for some months. Is this o-ne of the reasons for your actions ? 
Kerry still owes me credit for one starter coil ; 
Please give me a better understanding of your actions. In this 
business I need my suppliers as much as you need me and I need my 
customers. But if we cannot rely on each other's word, it leaves a 
miserable way to do business. 
The last time I saw Kerry he said he wanted to work with me on 
bidding Hill Field jobs. Is that stii^Ktru^or isthat taboo also ? 
Why or why not ? 
cc: Kerry Pusey ^ ^
 0 G D E r > < ^ H J f i > 4 ^ w i s T E L E P H O N E (801) 393-0942 
JHL/jh! 
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it for the lower price. 
Q. On Exhibit Number 7 that's been presented by the 
defendant, which is your bid — (Tenders exhibit to the 
witness) 
A. Yes. 
Q. — how many numbers are on the front page? 
A. Three. 
Q. How many numbers would have had to be changed if the 
numbers were wrong? 
A. I would have to have gone back and changed the base 
price, refigured the tax and the overhead, and then put 
it back in and changed the twelve sheets. They don't 
allow erasures or mark-throughs. I would have had to 
make copies, and I could not have done it and made it to 
the bid depository. 
Q. But you made a conscious decision to submit the 
wrong figure; is that correct? 
A. I made a conscious — it was born out by the fact 
that he came back and offered to do it for the lower 
price. 
Q. And you knew at the time you submitted that figure 
to the bid depository that — you knew that the figure 
that Graybar gave you was incorrect? 
.. "*11 Z firur^d I could pick it UD. If he would go 
for that price, somebody else would. 
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UTAH SUB CONTRACTORS BID SERVICE 
V743 WEST ALEXANDER STREET SUITE 101 
SALT LAKE CITY, UTAH 84119 975-0295 
PROJECT: PHYSICAL E D I T I O N FACILITY W.S.C. 
D S T ^ J * * 20, 1988 3:00 PM 
p S c E - SALT LAKE CITY, UTAH 
ELECTRICAL 
CONTRACTORS: 
~ » .488 ,494 .00 
LEWIS ELECTRIC ~ ^? S™ 
* \ 521,700 00 
WASATCH ELECTRIC ^ D 
KNIGHT ELECTRIC 
WINWARD ELECTRIC 
LYNN WOOEKARD ELECTRIC 
ARCO ELECTRIC 
J P M INC. 
«;*L J $ -"-"-' • >**• 
547,124.00 
565,569.00 
567,800.00 
575,467.00 
876,770.00 
BID SERVICE JOB NO:88-43 
DEPOSITORY CLOSING: 
JULY 20, 1988 10:00 AM 
ALTERNATE 
NO:3 
*£, 
11,980.00 f*Ot VH 
11,700.00* f)l, I** " 
15.2.-50.00 r y^H, 7" *S 
13,836.00 Z,ft?} 1 L0 
14,680.00 ~ fS^t **t 
18,155.00 * $$C, fff* 
15,213.00 Z 0 9 , * ** 
7 * * * * 
{% 
30,000.00 * f i i f 7 7 * 
GENT"<AL 
CO.*rRACTORS: 
SPINDLER 
WADKAN CORP. 
*BIG D CONSTN 
PAULSEN CONSTN 
JACOBSEN CONSTN 
JAC"'BSEN-R05BINS CONST 
»-»3i 1 CC •.57 . 
aR-:-rLL CONSTN 
BUD MAriAS CONSTN 
HOC-:, & TIN3ZY CONSTN 
-*-A??ARB>T La--1 BIDDER 
EXHIBIT ." . 
DATE _ J 2 _ £ ~ - J L L 
L-L-^. WITNESS 
CtPlLEE DUSTiN, RPR/NC'ARY 
( 2 5 ) 
1 / And I couldn't talk anymore to him because I had 
2 somebody else in the office. I don't remember who it 
3 was, but I couldn't talk anymore. 
4 Q* Let me show you what's marked Defendant's Exhibit 8 
5 for identification and ask you what that is. Looks like 
6 there's two of them. (Tenders exhibit to the witness.) 
7 What is that? 
8 A. This is — is a sheet that the bid service sends 
9 back to us and lists the — the electrical contractors 
10 that bid the job and what their prices were. And then 
22 I they always put a little mark by who they think was the 
12 low bid. 
13 Q. Okay. 
14 A. And they —> but these are the generals that accepted 
15 quotes from electrical contractors. 
16 Q. That showed you as low? 
17 A. Yes. 
18 Q* And who was the next low? 
19 A. Wasatch Electric. 
20 Q, And what's the percent difference between you and 
21 Wasatch? 
22 A. six percent. 
23 J MR. STARK: We offer Number 7, Your 
Honor, which purports to be his office copy of the bid 
form that he submitted on the 20th of July. 
67 
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1 A. Yes. Yes. 
2 MR. STARK: That's all. 
3 THE COURT: Further examination? 
4 MR. JONES: Yes. I have one question. 
5 RE-CROSS EXAMINATION 
6 BY MR. JONES: 
7 Q. After you submitted the bid to the bid depository, 
8 did you have the — could you have backed out of that 
9 bid? 
10 A. No. 
11 Q. Why not? 
12 A. Because I.have to back up my word. 
13 Q. Is there any regulation or rule at the bid 
14 depository requiring you to keep your bid in place? 
15 A. Up to the time of the bid you can withdraw it. 
16 Q. Can you — 
17 A. You can't change it. 
18 Q. Can you withdraw your bid after the bid has been — 
19 A. Not and stay in business. 
20 Q. So the only reason why — 
21 A. They'd sue me. They would have sued me for the 
22 difference. 
23 Q. So the only reason why it was not withdrawn after 
24 the bid was submitted was the fact that you felt you had 
25 an obligation to leave it there? 
122 
(27) 
MR. JONES: We have no objection to 
that, Your Honor. 
THE COURT: Very well. Received. 
Number 7. 
MR. STARK: And we offer 8 which 
purports to be a copy of the breakdown he received from 
the bid depository showing that he was low bid and 
showing the other bidders and the spread. 
MR. JONES: Your Honor, I do have one 
question. I probably will agree to this. I just want 
some qualification. 
There's some written numbers on this document. 
Who wrote those numbers? 
MR. LEWIS: I did. 
MR. JONES: We have no objection to 
that. 
THE COURT: Very well. It's received. 
That would be Number 8. 
Q. (By Mr. Stark) Okay. Since Graybar said they 
wouldn't do the job, what did you do then in connection 
with — with materials? 
A. I wrote a letter to his manager asking him why and 
what they intended to do about it, and sent it certified 
mail with a copy to Kerry. 
Q. I show you what's marked Defendant's Exhibit 9 and 
68 
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ask you what that Ls. (Tenders exhibit to the witness.) 
A. This is a copy of the letter I sent to Bill 
Kuykendall — Kuykendall at Graybar asking why they — 
they refused the job. 
Q. Okay. 
A. And talked about some other things. And then 
there's the return receipts I got back from the Post 
Office. 
Q. Did you get any response? 
A. None. 
Q. So then what did you do with respect to the 
materials? 
A. I waited about a week and then I went to the other 
two suppliers. 
MR. STARK: We offer 9, Your Honor. 
MR. JONES: Only with the same 
qualifications. 
There's some written corrections on this 
document. 
MR. LEWIS: I'm a poor typist. 
MR. JONES: You made those corrections? 
MR. LEWIS: Yes, I made those 
corrections. 
Q. (By Mr. Stark) Before you sent it? 
A. Before I sent it. It's easy to see why I changed 
69 
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RECROSS-EXAMINATION 
BY MR. STARK: 
Q. Let me show you Exhibit 9. Is — does that purport 
to be a letter from Jim Lewis to Kuykendall, your branch 
manager, dated August 26th, 1988? 
A. That's correct. 
Q. Does it show a copy to you, Kerry Pusey? 
A. Yes. 
Q. Down at the bottom? 
A. Uh huh. 
Q. And look at the return receipt attached to that. 
Who is that signed by? 
A. Ken Paisley. 
Q. And who is he? 
A. Ken Paisley at the time was the Operating Manager. 
Q. Of Graybar? 
A. Of Graybar. 
Q. In the office there? 
A. Correct. 
Q. Did you ever respond to this letter? 
A. This was all after the fact. 
Q. My question — 
A. No. No. 
Q. You dealt with Jim Lewis for about four and a half 
years then, representing Graybar? 
55 
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1 Q. Okay. Did Graybar Electric ever do any work on the 
2 Weber State College job? 
3 MR. STARK: I can't understand. It's 
4 probably my fault. Can I get over here? I can't hear 
5 him or understand him. 
6 THE COURT: Why don't you move closer 
7 then, Mr. Stark. 
8 MR. STARK: My hearing was okay the 
9 last time I went in. Thank you. 
10 Q. (By Mr. Jones) Did Graybar Electric ever do any 
11 work on the Weber State College job? 
12 A. No. 
13 Q. Was there ever a written agreement between the 
14 parties with respect to the Weber State College job? 
15 A. No. 
16 Q. Did Mr. Lewis ever say he was going to go with 
17 Graybar Electric on the Weber State College job? 
18 A. Yeah. I mean, he said — you know, obviously when 
19 he handed me that P.O., yes. On bid day, no. 
20 Q. Are you familiar with the bid procedures in Utah? 
21 A. You bet. 
22 Q. can you withdraw a bid after it's been submitted? 
23
 A. Sure. 
24
 I MR. STARK: Well, I object to that. 
That's — 
27 
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1 And then I put down the cost, the total charges 
2 from Electrical Wholesale and the total charges from 
3 Whitehead and that's a total of $229,978.22. And then I 
4 deducted — from that I deducted Graybar's price of 
5 217,521 which leaves a difference of 12,457 plus sales 
6 tax, plus overhead and profit and a total due. 
7 Q. Of what? 
8 A. Of 15,221.05. 
9 Q. Now, you dealt with Whitehead and Wholesale 
10 Electric; is that correct? 
11 A. Yes. 
12 Q. Of course, at that point you didn't have time to get 
13 any bids from those people? is that right? 
14 A. Well, the ~ the Electrical Wholesale price was — 
15 was -- was a quote? and then the one from Electrical — 
16 from ~ from Whitehead was from the low fixture supplier 
17 which was — I think their name is Mountain States 
18 Lighting. So it would have been the lowest fixture 
19 price that was out, available to me. 
20 Q. Were they the best prices you could get? 
21 A. They were the best I could get, yes. 
22 Q. Okay. 
23 MR. STARK: I — I offer, Your Honor, 
24 Exhibits 12, 11 and 20. 
25 J MR. JONES: Your Honor, I7!! take them 
74 
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1 How did you arrive at the figure of fifteen percent on | 
this job? 
A. 
Q. 
A. 
I'd 
A. 
Q-
was 
Q. 
That's what we like to get. 
Do you remember having your deposition taken? 
Yes. 
MR. JONES: Your Honor, at this time 
like to make a motion to publish his deposition. 
THE COURT: Any objection? 
MR. STARK: No. 
THE COURT: Very well. Motion granted. 
I said five percent. Save time. 1 
(By Mr. Jones) Yeah, but it's not on the record. 
Do you remember me asking you a question, "What 
the profit margin for this job?" 
MR. STARK: Where are you at? 
MR. JONES: On page 53, line 17. 
Well, let me read you the question and I'll read 
your answer. "What was your profit margin for this 
job 
A. 
A. 
Q. 
A. 
?M 
Just a minute. 
(Mr. Stark tenders deposition to the witness.) 
Okay. 
And what did you answer? 
"Five percent." 
Can I qualify why? 
96 
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A. Yes, he did. 
Q. — to see if you had the contract? 
A. Several times. 
Q. And what was the nature of the those calls? 
A. He — he wanted the order so that he could go ahead 
and — and see what prices he could get. His words 
were, if I remember right, that I want to go hit them on 
the head to get the better prices. 
Q. Referring to his suppliers? 
A. His suppliers. 
Q. So you did, indeed, get the contract? 
A. Yes. 
Q. And what did you do then? 
A. Well, he came in to see me right after I'd gotten 
word and I told him to go ahead, and he was real tickled 
and said, I'll go ahead then on my low price. 
Q. Okay. And what did you do then? 
A. Excuse me? What did I do then? 
Q. Did you hear back from him after that? 
A. He — he called later and I don't remember if it was 
the next day or two days later. He called back and he 
started out by saying that he — he dreaded calling me 
because he knew I'd be mad because he couldn't go — 
accept the job. He didn't say at any price. He said, I 
can't accept the job. 
66 
sometimes you hear that day even if — if they were low. 
So I don't remember,, you know, if I knew for a 
fact he was low or not. 
Q. During that conversation did you ever tell him that 
you would honor the lower price? 
A. No. From the second I called him back, there was no 
lower price. $222,400 was my price. There was no 
other — in my mind there was no other price. That was 
my price. 
Q. Did you ever tell Mr. Lewis that you would honor the 
higher price after bid day? 
A. Sure. That was my price. 
Q. So you were still willing — Graybar was still 
willing to do the job at the higher price? 
A. Oh, yeah. 
Q. Okay. When's the next time you contacted Mr. Lewis? 
A. A couple of days later. By — by that time — by 
that time I knew he was — he was the low bidder on the 
job or the low electrical contractor on the job. 
Q. And what was said in those conversations? 
A. I just called him up and asked him how it looked. 
Q. And what did he say? 
A. I don't remember. I really don't. 
Q. And do you remember what you said? 
A. I just — you know, you always give the sales pitch. 
22 
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has two options, it seems to me. 
Option number one is to — because he hasn't got 
time to go back and recalculate and redo those bids. He 
can either do what did he, deposit those bids in the bid 
depository and then seek to come out on the matter as 
best he could at that point, or he could throw up his 
hands and say, okay, I won't bid the job. 
Now, if he elected not to bid the job — there is 
case authority and I've cited that case in our response, 
in our memo to the Motion for Summary Judgment, Gerson 
versus Honeywell at 453 N.E. 2nd 726. That stands for 
the authority that he would be entitled under the theory 
of promissory estoppel to recover his lost profits. And 
the bid documents indicate that he anticipated a profit 
of some $23,000. 
He didn't do that. He — he submitted the bid 
and then — with the idea that he was going to do the 
very best he could with respect to that — and I'll come 
back to that in just a minute. 
But at — it seems to me that we — we had a 
contract up until ten minutes to 10:00, and at ten 
minutes to 10:00 they withdrew it, and because of the 
time constraints, we have a promissory estoppel 
situation. 
He ultimately got the best price he could by 
129 
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CERTIFICATE OF MAILING 
I hereby certify that I caused to be mailed a copy of 
the foregoing ADDENDUM TO BRIEF OF APPELLANT to Kyle W. 
Jones, Attorney for Plaintiff/Appellee, 36 South State 
Street, Suite 2650, Salt Lake City, UT 341 11 ; postage prepaid 
this day of May, 1991. 
LaVar E. Stark 
